CONSULTATION PAPER 



THE TOWN AND COUNTRY PLANNING GENERAL DEVELOPMENT ORDER: 
PERMITTED DEVELOPMENT, ENVIRONMENTAL ASSESSMENT AND 
IMPLEMENTATION OF THE HABITATS DIRECTIVE 



1. To help secure effective implementation of the European 
Community's Environmental Assessment and Habitats Directives the 
Government intends to remove permitted development rights, as 
described in Schedule 2 to the Town and Country Planning General 
Development Order 1988 (the GDO) , for developments: 

a) which, if they were not permitted development, would 
require environmental assessment (EA) under the Town 
and Country Planning (Assessment of Environmental 
Effects) Regulations 1988 (the EA Regulations) which 
implement the UK's obligations under EC Directive 
85/3 37 on the assessment of the effects of certain 
public and private projects on the environment, and; 

b) likely to have a significant effect on a Special 
Protection Area (SPA) designated under the Birds 
Directive (EC Directive 79/409), or a Special Area of 
Conservation (SAC) designated under the Habitats 
Directive (EC Directive 92/43). 

This consultation paper seeks views on the way in which these 
permitted development rights are to be withdrawn, and the 
safeguards for landowners and intending developers who need to 
know where they stand in relation to these Directives. 



Background 

2. Article 3 of the GDO grants a general planning permission 
(subject to specified conditions and limitations) for the types 
of development set out in Schedule 2 to the GDO. These 
"permitted development rights" largely apply to minor 
developments which are generally uncontentious, and which, if 
they required individual consideration, would place an 
unnecessary burden on householders or other developers and on 
local planning authorities. Other permitted development rights 
relate to developments which are controlled through other 
approval procedures , and to developments by statutory undertakers 
and local authorities in the performance of their statutory 
duties . 



3. The EA Regulations include two schedules. Schedule 1 projects 
require an environmental assessment in every case. Schedule 2 
projects require an environmental assessment where they are 
likely to have significant environmental effects. 




4. The Habitats Directive will, when implemented,^ require that 
oposed development which is likely to have a significant e ffect. 
an SAC or SPA should be assessed according to its implications 
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for the site's conservation objectives. That assessment need not 
be the same as that required under the EA Regulations. If the 
site does not host a priority habitat or species as defined in 
the Directive, the development may proceed only if the 
assessment shows that: 

a) it will not adversely affect the integrity of the 
site; or 

b) in the case of a negative effect, there are imperative 
reasons of overriding public interest, including those 
of a social and economic nature, and there is no 
alternative solution. 

If the site hosts a priority habitat or species, the only 
imperative reasons of public interest that may be raised are 
those relating to human health or public safety, to beneficial 
consequences of primary importance for the environment, or 
(further to an opinion from the European Commission) to other 
imperative reasons of overriding public interest. Advice on the 
implementation of the Habitats Directive will be published later 
this year, in the new Planning Policy Guidance note - "Nature 
Conservation" . 



Government commitment 

5. The Government is committed to the principle that permitted 
development rights should not enable development to take place 
without the consideration required by the EA Regulations or the 
Habitats Directive. It has therefore undertaken a review of the 
interaction between these rights and the requirements of the two 
Directives . 



Review and Proposed Action 

6. Two approaches were considered. Firstly, the extent to which 
it would be practicable, where a particular type of permitted 
development appeared to conflict with either Directive, that the 
right should be withdrawn wholesale was examined. The Government 
has concluded that this approach risks missing some projects 
which might potentially breach one or other Directive. It would 
also require planning applications for many developments that 
would not have significant environment effects, resulting in an 
unwarranted increase in workload for both developers and local 
planning authorities. 



7. Accordingly, it has been decided that Article 3 of the GDO 
should be amended so that it does not grant permission: 

i) for schedule 2 projects which should be subject to 
EA under the Regulations because they could potentially have 
significant environmental effects; and 

ii) for projects which are likely to have a significant 
effect on an SPA or SAC. 
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The effect of this will be to withdraw permitted development 
rights for such projects, and a specific planning application 
will be reguired (but see paragraph 12 for alternative consent 
procedures). In requiring a planning application in these 
circumstances, local planning authorities will be expected to 
explain their decision. Reasons other than the implementation of 
the EA and Habitats Directives will not be justified. 



Environmental Assessment 

8. The Government has concluded that there are no permitted 
development rights granting permission for the projects listed 
in Schedule 1 to the EA Regulations. However, it recognises that 
some permitted development rights could enable some projects of 
the kind listed in Schedule 2 to the EA Regulations (where there 
are likely to be significant environmental effects, and which 
should therefore be subject to EA) to proceed without meeting 
that requirement. 



9. Guidance, including indicative criteria and thresholds, on 
factors which should be taken into account in deciding whether 
a project to which the EA Regulations apply should be subject to 
an assessment is given in DOE Circular 15/88 (WO 23/88), which 
will be revised in 1993. In the meantime, advice will be given 
on indicative thresholds for particular categories of schedule 
2 project which seem most likely to be affected by the amendment 
to Article 3 of the GDO. Annex A to this consultation paper sets 
out proposed indicative criteria and thresholds. This list is not 
intended to cover all cases, only those which most clearly 
conflict with the EA Regulations. Local planning authorities will 
need, in every case, to have regard to the ^ individual 
characteristics of a particular proposal in deciding whether 
there are likely to be significant environmental effects. 
Comments are invited on the proposals in Annex A. 



10. As well as this advice to local authorities, guidance will 
be issued to landowners and potential ^ developers on the 
application of these changes, and how it will affect them. 



11. Under Section 192 of the Town and Country Planning Act 1990 
(inserted by section 10 of the Planning and Compensation Act 
1991) a developer can apply to a local planning authority for a 
lawful development certificate, to establish whether a proposed 
development requires planning permission. Where a certificate is 
refused, there is a right of appeal to the Secretary of State. 
It is envisaged that this procedure will be the appropriate 
mechanism for determining whether what would otherwise be 
permitted development requires a planning application and an 
environmental assessment. 
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Alternative consent procedures 



12. It should be noted however that the Government does not 
intend to withdraw permitted development rights where there is 
a separate statutory consent procedure to which the requirement 
for an environmental assessment is linked. Examples include the 
Land Drainage Improvement Works (Assessment of Environmental 
Effects) Regulations 1988, and the Environmental Assessment 
(Afforestation) Regulations 1988. 



Gas Pipelines 

13. The Secretary of State for Trade and Industry will be 
introducing regulations which will require public gas suppliers 
to seek his consent before installing gas pipelines which will 
be designed to operate at or above a specified pressure 
threshold. This threshold will be set to cover all pipelines that 
could have significant environmental effects which will be 
subject to the consent procedure. Before an application for 
consent is determined, an assessment will be required for those 
gas pipelines planned by a public gas supplier, which are above 
the threshold, and which are likely to have significant 
environmental effects. Again it will not be necessary to withdraw 
permitted development rights. 



Habitats Directive 

14 . All sites to be designated under the Habitats Directive will 
already be Sites of Special Scientific Interest (SSSIs) and will 
therefore be covered by the special consultation arrangements 
that apply there under Article 18 of the GDO (as amended). This 
requires local planning authorities to consult English Nature 
(EN) or the Countryside Council for Wales (CCW) about planning 
applications in or likely to affect SSSIs, or in consultation 
areas around them. It provides for EN or CCW to define 
consultation areas around SSSIs. These^ may extend up to two 
kilometres from the boundary of the site. EN and CCW are 
defining consultation areas around SPAs and future SACs, and 
notifying them to local planning authorities and landowners. 



15. Through a general amendment to Article 3 of the GDO, the 
Government intends to remove permitted development rights where 
the development is likely to have a significant effect on an 
individual SPA or SAC*. This would be irrespective of whether 
the development was to be in an SPA or SAC, in a consultation 
area, or beyond. If it was likely to have such an effect, a 



* Note 

The removal would include those developments 
which are covered by a separate consent procedure for EA (see 
paragraph 12). 



^ /' 
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potential developer would need to apply to the local planning 
authority for planning permission. 



16. The Government proposes that EN or CCW will, for the purposes 
of amended Article 3 , give their opinion on whether a proposed 
development is likely to have a significant effect on an SPA or 
SAC. This opinion would determine whether the proposed 
development would benefit from permitted development rights, and 
thus whether a planning application would be required. The 
opinion would be made available to the local planning authority, 
in order to ensure effective enforcement. A flow chart showing 
how these changes to permitted development rights would work is 
at annex B. 



17. The Government envisages that most requests for the opinion 
of EN or CCW would relate to developments within SPAs and SACs 
and consultation areas. In exceptional cases, however, 
development which would otherwise be covered by permitted 
development rights might be likely to have a significant effect 
on an SPA or SAC even if carried out beyond a consultation area. 
This could apply to any kind of development, but that of drainage 
boards, water authorities and statutory undertakers, and mineral 
exploration would be most likely to be affected (Parts 14,15,17 
and 22 to Schedule 2 of the GDO) . 



18. In addition to their normal activities and liaison with 
owners and occupiers over SSSIs, EN and CCW may provide both 
general and site-specific advice to assist developers. 



Compliance costs 

19. The Government places great importance on giving due weight 
to perceptions of the impact a regulatory proposal will have on 
business. To measure this impact, a Compliance Cost Assessment 
is produced for all such proposals, and made available to 
business on request. In expressing views on the proposals 
described in this consultation paper, it would be particularly 
helpful if respondents on behalf of business could identify and 
quantify any additional direct or indirect costs (recurring and 
non-recurring) that would be likely to arise. These proposals 
will also increase local government manpower requirements. 
However, since the proposals are unlikely to generate a large 
number of planning applications, there is unlikely to be a 
significant increase in expenditure. Given EN and CCW's normal 
liaison with owners and occupiers regarding potentially damaging 
operations in SSSIs, these proposals are unlikely to increase 
significantly their expenditure. 
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Conclusion 



20. The Government is committed to the principle that projects 
which could potentially have significant effects on the 
environment and on SACs and SPAs should be fully appraised before 
being allowed to proceed. These proposals will contribute towards 
ensuring that the requirements of EC Directives 79/409, 85/337 
and 92/43 are implemented in full. 
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ANNEX A 



PROPOSED INDICATIVE CRITERIA AND THRESHOLDS FOR PERMITTED — DEVELOPMENT — REQUIRING — ENVIRONMENTAL 
ASSESSMENT 



TYPE OF 
DEVELOPMENT 


EA^ 

SCHEDULE 2 
PARAGRAPH 


GDO^ 

SCHEDULE 
2 PART 


INDICATIVE THRESHOLDS 








GENERAL 


SSSI^ 


NNR“ 


AONB^ 


NP^ 


ca’^ 


Waste water 

treatment 

plants 


11(d) 


16 A (e) 


Within 400m of a 
dwellinghouse or 
will have a 
capacity of 200 
cubic metres a 
day 


As 

general 


As 

general 


As 

general 


As 

general 


As 

general 


Reclamation 
of land from 
the sea 


1(f) 


17 D 


2ha or more 


All 

projects 


All 

projects 


0 . 2ha or 
more 


0. 2ha 
or more 


As 

general 


Construction 
of harbour 
or marina 


10(d)6(j) 


17 B 


Surface water 
enclosed over 
0 . 5ha : or where 
quay over 500m 
in length 


As 

general 


As 

general 


As 

general 


As 

general 


As 

general 


Long 

distance 
aqueduct 
(which may 
include a 
water 
pipeline) 


I0(i) 


17 E 

(a) (c)(f ) 

(b) ^d)(g) 


15km or more in 
total length. 


All 

proj ects 


All 

proj ects 


Length 
in AONB 
1km or 
more 


Length 
in NP 
1km or 
more 


All 

proj ects 
unless 
substant- 
ially 
beneath a 
highway 
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TYPE OF 
DEVELOPMENT 


EA^ 

SCHEDULE 2 
PARAGRAPH 


GDO^ 

SCHEDULE 
2 PART 


INDICATIVE THRESHOLDS 












GENERAL 


SSSI^ 


NNR^ 


AONB^ 


Nps 


CPJ 


Local 

authority 

roads 


10(d) 


13 


1,500 dwellings 
lie within lOOm 
of centre line 
of road, or 10km 
or more in 
length 


1km or 
more in 
length 


1km or 
more in 
length 


1km or 
more in 
length 


1km or 
more in 
length 


1km or 
more in 
length 


Surface 
storage of 
fossil 
fuels, 

natural gas, 
petroleum, 
petro- 
chemical and 
chemical 
products 


3(c)(e) 

6(c) 


17 B 


Within 500m of a 
dwellinghouse; 
or where storage 
of fossil fuel 
covers O.lha; or 
exceeds 20m in 
height 


As 

general 


As 

general 


As 

general 


As 

general 


As 

general 



1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 



The Town and Country Planning (Assessment of Environmental Effects) Regulatio 
The Town and Country Planning General Development Order 1988 (SI. 1818) 

Site of Special Scientific Interest 



National Nature Reserve 

Area of Outstanding Natural Beauty 

National Park 
Conservation Area 



1988 (SI. 1199) 
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ANNEX B 



SPECIAL PROTECTION AREAS (SPA’S) AND SPECIAL AREAS OF CONSERVATIO N — ( SAC ’ S ) -. t — GUID E — TO DEVELOPERS . 
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